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I. THE TAX CUTS AND JOBS ACT OF 2017 (the “TCJA”). 

A. Official Name.  Actually, the Tax Cuts and Jobs Act is not its official name, but it 

is what most everyone, including the U.S. Department of the Treasury and the Internal Revenue 

Service, is calling it.  For the curious, because of a quirk in how the House of Representative’s 

and Senate’s versions of the competing bills were resolved, the official name is: 

“An Act to Provide for Reconciliation Pursuant to Titles II and V of the Concurrent 

Resolution on the Budget for the Fiscal Year 2018.” 

B. Big Reform Act; No Recodification.  The TCJA is the biggest, most substantial 

reform of the Internal Revenue Code since the Tax Reform Act of 1986, which resulted in the 

Code’s recodification as the “Internal Revenue Code of 1986.”  Nonetheless, enactment of the 

TCJA did not result in a recodification.  Except as otherwise noted, section references in this 

outline are to the Internal Revenue Code, as amended. 

C. Limitations of this Outline.  Because the TCJA made so many changes to the tax 

laws, this outline can only address the author’s assessment of the most significant of those 

changes.  Accordingly, it should not be relied upon as a comprehensive discussion of all of the 

provisions of the TCJA. 

D. TCJA Development and Passage. 

1. Although the House Republican’s June 24, 2016 “Blueprint for Tax 

Reform” was a summary proposal for tax reform and the Trump presidential campaign 

issued a summary as well, there were no detailed proposals for tax reform (from the out-

of-power Democrats either, of course) until the TCJA legislation was filed.  After a very 

short period of debate and no Democrat votes in favor of the TCJA in either the House of 

Representatives or the Senate, the TCJA was signed into law on December 22, 2017, as 

Public Law No. 115-97, 131 Stat. 2504. 
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2. Compare that with the development and passage of the Tax Reform Act of 

1986.  Its provisions had been debated in detail on a bipartisan basis for over two years 

and  passage was accomplished with considerable bipartisan support.  Unlike today, when 

both houses of Congress and the White House are controlled by a single party, in 1986 

the Democrats controlled the House of Representatives and the Republicans the Senate.  

Republican President Reagan occupied the White House (although, for what it is worth, 

note that he previously was a Democrat). 

E. TCJA Post-Enactment Political and Federal Revenue Considerations.  These 

considerations do not bode well for the longevity of the TCJA’s provisions.  Those 

considerations include: 

1. The solitary party (Republican) passage of the TCJA (consider how 

controversial the Patient Protection and Affordable Care Act (nicknamed “Obamacare”) 

has been, which passed with only Democrat votes); 

2. The TCJA’s static estimated revenue cost:  a $1.5 trillion reduction in 

federal revenues over the ten year budget reconciliation law time period; 

3. If the TCJA individual income tax provisions (including the 20% qualified 

business income deduction) that are set to expire at the end of 2025 (i.e., those that are to 

“sunset”) are instead extended, the static estimated revenue cost of that extension is 

projected to be over $650 billion over the ensuing decade; 

4. The political contentiousness in the United States today; 

5. Democratic congressional leaders’ announcements opposing the TCJA, 

issued before and after its passage, including the TCJA’s doubling of the gift and estate 

tax applicable exclusion base from $5,000,000 to $10,000,000 compared to the 

Democrats’ proposal to reduce it back to $3,500,000; 

6. The Democratic 2016 presidential candidate’s (Hillary Clinton’s) 

campaign position was similar to that of the Democratic congressional leaders; it also 

proposed a significantly higher rate on the megawealthy; and 

7. The possibility of a shift in political control from the Republicans to the 

Democrats in Congress in 2018 and in the White House in 2020 and beyond. 

F. But wait, stay tuned!  TCJA Version 2.0 was filed in three separate bills on 

September 10, 2018; all three were voted out of the House Ways and Means Committee.  There 

appears to be momentum among House Republicans to take up and pass this legislation before 

the November 2018 midterm elections, at least to have it as an election issue.  Nonetheless, 

Senate Republicans so far have seemed less enthusiastic and they would need Democratic votes 

to overcome budget reconciliation act limitations for the legislation to become law.  The three 

bills are: 

1. H.R. 6760, the “Protecting Family and Small Business Tax Cuts Act of 

2018” would make permanent the TCJA’s individual tax cuts and all other provisions, the 



© 2018 by Brian C. Sparks    All Rights Reserved 

 D-3 

pass through businesses 20% deduction, and the gift and estate tax exemption increase, 

but also the state and local tax deduction limitation, which is unpopular in high taxing 

states; 

2. H.R. 6757, the “Family Savings Act of 2018”, from taxpayers’ 

perspectives, would improve various retirement and savings plan provisions, including 

allowing penalty-free withdrawals from retirement plans by parents upon birth or 

adoption of a child and expand the utility of § 529 education savings plans (because of 

these noncontroversial provisions, this bill has the greatest chance of passage among the 

three bills); 

3. H.R. 6756, the “American Innovation Act of 2018” would expand start-up 

organization expenditures deductions and certain net operating losses and tax credits. 

II. TCJA EFFECTIVE DATE.  In general terms, most of the TCJA’s provisions became 

effective January 1, 2018, but their duration depends generally on the category of tax involved 

(e.g., individual versus corporate) and in some cases on the specific provision.  Some of the 

provisions only are effective during 2018 through 2025, and thus they “sunset” in 2026 and 

revert to their 2017 status at that time (but see the discussion above about Tax Reform 2.0).  

Those items are identified below as “Sunsets.”  The 2018 through 2025 period is referred to 

below as the “suspension period” and the pre-2018 provisions are referred to below as being 

“suspended.”  Other provisions do not have a specifically limited period of effectiveness.  Those 

items are identified below as “Permanent.” 

III. Future Inflation Adjustments with “Chained CPI” (Permanent).  Various provisions 

under the TCJA are to be adjusted over time for inflation (e.g., the income tax brackets and the 

gift and estate tax exemption), but the TCJA specifies a change in the Consumer Price Index to 

be used to determine those adjustments.  New inflation adjustments are to be made using what is 

known as “Chained CPI,” which is expected to result in smaller adjustments than the previous 

Consumer Price Index did.  More specifically, Rev. Proc. 2018-18 in Appendix 2 provides that: 

Section 11002 of the [TCJA] amends § 1f(3) to provide a permanent cost-of living 

adjustment based on the Chained Consumer Price Index for All Urban Consumers (C-

CPI-U).  Any existing items that are not reset for 2018 will be adjusted for inflation after 

2017 based on the C-CPI-U.  Items that are reset for 2018 will be adjusted for inflation 

after 2018 based on the C-CPI-U. 

IV. INDIVIDUAL INCOME TAX PROVISIONS.  The new 2018 tax rates and brackets 

are displayed in the “Individual, Estates & Trusts Federal Income Tax Tables for 2018” in 

Appendix 1.  They also are shown in Rev. Proc. 2018-18 in Appendix 2, along with other 

individual income tax features of the TCJA, such as the Adoption Credit, Earned Income Credit, 

and Low-Income Housing Credit. 

A. Why the Individual Income Tax Provisions Are Important for Estates and 

Trusts.  Section 641(b) provides that the “[t]he taxable income of an estate or trust shall be 

computed in the same manner as in the case of an individual, except as otherwise provided in this 

part.” 
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B. Income Tax Rates:  reduced up and down the brackets (Sunsets).  New top 

rate of 37%.  See the “Individual, Estates & Trusts Federal Income Tax Rates Tables for 2018” 

in Appendix 1. 

C. Rate Brackets (Sunsets):  lower brackets static, upper brackets improved 

from taxpayers’ perspectives.  See the “Individual, Estates & Trusts Federal Income Tax Rates 

Tables for 2018” in Appendix 1. 

D. Standard Deduction (Sunsets):  increased (e.g., to $24,000 for married filing 

jointly).  This will significantly reduce the percentage of individual taxpayers who itemize their 

deductions.  Planners should recommend that their clients consider bunching as many of their 

itemized deductions as they can into one tax year, while merely utilizing the increased standard 

deduction in another tax year.  The use of donor advised funds to make deductible charitable 

contributions in one tax year to be distributed to the ultimate charities in later tax years is one 

technique to accomplish such bunching. 

E. Personal Exemptions (Sunsets):  eliminated.  This change might be fiscally 

painful for individual taxpayers with large numbers of dependents, but for those with fewer to no 

dependents its impact in most cases will be offset by the increase in the standard deduction. 

F. Alimony:  payments are not deductible from gross income by the payor, nor 

are they includable in gross income by the recipient (Permanent).  This change has a delayed 

effective date and applies to a divorce decree issued or separation agreements executed after 

December 31, 2018 and to any divorce decree issued or separation agreement executed before 

then, but modified thereafter if the modification expressly provides that this TCJA change 

applies to it.  See also the discussion below in the Estate and Trust Income Tax Provisions 

section about the repeal of § 682, Income of an estate and trust in case of divorce, etc. and 

IRS Not. 2018-37 in Appendix 3 for further information. 

G. Medical and Dental Expenses:  for 2017 through 2018, the threshold for the 

deduction is reduced to 7.5% of Adjusted Gross Income rather than 10% 

H. State and Local Taxes Deduction (“SALT deduction”):  generally capped.  
Note that this provision has special implications for estates and trusts, as discussed in the section 

below focused on those entities.  The deduction is limited to $10,000 (not indexed) for married 

filing jointly and $5,000 (not indexed) for married filing separately, but the limitation does not 

apply to such taxes that are trade or business related or are § 212 investment activity taxes.  The 

taxes to which the limitation applies are state and local income, property, sales, and other taxes.  

This limitation obviously is hugely unpopular among wealthy, high income individuals who 

reside in high tax states, like New Jersey, New York, and California.  It will likely continue to 

fuel relocations from those states to lower tax states such as Florida.  Several high tax states have 

filed lawsuits in what probably will prove to be a futile attempt to have this limitation invalidated 

by the courts.  In addition, several high tax states have been working to enact legislation to 

enable taxpayers subject to the limitation to ameliorate its effect by treating certain charitable 

contributions as creating credits against the taxpayers’ state income tax liabilities.  The Treasury 

has responded by saying it will challenge such attempts to avoid the SALT deduction limitation, 



© 2018 by Brian C. Sparks    All Rights Reserved 

 D-5 

in part because no charitable contribution is allowed to the extent the taxpayer receives a 

corresponding benefit, like a tax credit.  IRS Not. 2018-54 in Appendix 4. 

I. Home Mortgage Loan Interest Deduction:  acquisition indebtedness incurred 

after December 15, 2017 is limited to $750,000 (not indexed), down from $1 million.  See the 

special rules for pre-TCJA incurred debt (generally the old rules still apply) and to refinancing of 

those loans.  Deductions for home equity loan (e.g., home equity line of credit (“HELOC”)) 

interest is suspended during 2018-2025. 

J. Charitable Contribution Deduction:  increased percentage limitation on cash 

contributions to public charities.  The “contribution base” (in general modified adjusted gross 

income (“modified AGI”)) is increased from 50% to 60%.  But be careful that any companion 

noncash contribution (of other property) would taint the full deduction and limit it to 50%.  The 

former 80% charitable contribution deduction for university athletic seating privileges was 

eliminated. 

K. Casualty and Theft Losses:  deductions limited during suspension period 

only to those losses attributable to a Presidentially-declared disaster. 

L. Miscellaneous Itemized Deductions:  generally suspended from 2018 through 

2025 for individuals.  § 67(g).  (Note that there has been concern about this provision 

among estate and trust practitioners, as described more fully in that section below.)  In 

general, individuals will not be able to deduct during that time period unreimbursed employee 

expenses, tax planning and compliance expenses, safe deposit box expenses, etc. 

1. “Miscellaneous itemized deductions” are itemized deductions other than 

those specifically listed in § 67(b), which include deductions for the payment of interest, 

taxes, charitable contributions by individuals or trusts and estates, medical expenses, 

and estate tax attributable to § 691(c) income in respect of a decedent.  See IRS Not. 

2018-61 in Appendix 5 for more discussion. 

M. Kiddie Tax:  “simplified.”  the TCJA simplifies the Kiddie Tax by applying the 

trusts and estates ordinary income and capital gains tax rates to the child’s unearned income, 

even though those rates may be higher than the child’s parents’ rates. 

N. Moving Expenses:  generally eliminated (Sunsets).  The deduction for expenses 

for moving to a new job and the exclusion from income of moving expense reimbursements from 

an employer are suspended, except in certain cases for military service personnel.   

O. Roth IRAs:  recharacterization of conversions no longer permitted 

(Permanent).  Taxable individual retirement accounts may be converted to Roth IRAs at the 

cost of income taxation on the taxable converted amount.  Previously, taxpayers could convert 

and then “wait and see” if the converted assets declined in value after the conversion.  If that 

happened, the taxpayer could elect to recharacterize the Roth IRA back into a taxable IRA to 

avoid the required taxable income recognition resulting from the conversion.  The TCJA 

prohibits such recharacterizations after 2017.  



© 2018 by Brian C. Sparks    All Rights Reserved 

 D-6 

P. 529 College Savings Plans:  expanded application to certain education 

expenses.  Distributions up to $10,000 per student can be made in any taxable year for 

elementary or secondary school tuition. 

Q. Obamacare Health Insurance Mandate:  repealed.  Beginning in 2019, the 

TCJA repealed the requirement to have qualifying health insurance under the Patient Protection 

and Affordable Care Act (i.e., “Obamacare”).    

R. Child Tax Credit:  doubled (not indexed).  The TCJA doubled the previous 

$1,000 credit to $2,000 for children under age 17, but it is not indexed for inflation.  In addition, 

the phaseout amounts increased as did the refundable part of the credit. 

S. Alternative Minimum Tax:  exemption increased.  The increase is from 

$78,750 to $109,400 (indexed).  The threshold for the phaseout increased dramatically, from 

$150,000 to $1,000,000 (indexed) for married filing jointly.   

V. ESTATES AND TRUSTS INCOME TAX PROVISIONS. 

A. Reminder: Why the Individual Income Tax Provisions Are Important for 

Estates and Trusts.  What was stated above in the Individual Income Tax Provisions section 

deserves repeating here:  § 641(b) provides that the “[t]he taxable income of an estate or trust 

shall be computed in the same manner as in the case of an individual, except as otherwise 

provided in this part.” 

B. Income Tax Rates:  reduced up and down the brackets (Sunsets).  New top 

rate of 37%.  See the “Individual, Estates & Trusts Federal Income Tax Rates Tables for 2018” 

in Appendix 1. 

C. Rate Brackets (Sunsets):  lower brackets static, upper brackets changed.  See 

the “Individual, Estates & Trusts Federal Income Tax Rates Tables for 2018” in Appendix 1. 

D. Estate and Trust Personal Exemptions:  unchanged with exception.  The pre-

TCJA estate and trust personal exemptions are unchanged, except that the personal exemption 

for a “qualified disability trust” is increased to $4,150 (indexed) for the 2018 to 2025 suspension 

period.  § 642(b)(2)(C)(iii).  See IRS Not. 2018-37 in Appendix 3. 

E. State and Local Taxes Deduction (“SALT deduction”):  planning 

opportunity with multiple trusts.  The SALT deduction limitation applicable to individuals 

described above also applies to estates and trusts, entity by entity.  As a result, practitioners 

should consider whether a client’s circumstances might benefit from utilizing multiple trusts, for 

example, to hold real estate for the benefit of multiple beneficiaries, as a means to take advantage 

of multiple $10,000 limitations.  Nonetheless, caution must be exercised because § 643(f) 

contains an antiabuse prohibition of using multiple trusts in certain circumstances.  More 

particularly, § 643(f) provides that pursuant to Treasury Regulations two or more trusts will be 

treated as a single trust (with only one $10,000 SALT deduction limitation, rather than multiple 

ones) if the trusts have substantially the same grantor or grantors and substantially the same 

primary beneficiary or beneficiaries and a principal purpose of the trusts is to avoid income tax.  

Note though that no such regulations have yet been issued.   
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F. Miscellaneous Itemized Deductions As They Relate to Estates and Trusts:  an 

area of concern for which Treasury is to propose regulations.  As described above in the 

Individual Income Tax Provisions section, new § 67(g) (Sunsets) provides that individuals will 

not be able to deduct during the suspension period miscellaneous itemized deductions, such as 

unreimbursed employee expenses, tax planning and compliance expenses, safe deposit box 

expenses, etc. 

1. Several commentators have called into question whether the miscellaneous 

itemized deduction suspension also will apply to deductions for estates and trusts. 

2. Without getting into the nuances of that concern, suffice it to say that 

expenses incurred by a trust or estate that “would not have been incurred if the property 

were not held in such trust or estate,” such as trustee or personal representative fees and 

other miscellaneous  trust and estate expenses remain deductible under § 67(e), 

notwithstanding new § 67(g). 

3. IRS Not. 2018-61 in Appendix 5 states that Treasury and the IRS plan to 

issue regulations clarifying that estates and nongrantor trusts may continue to deduct 

expenses under § 67(e)(1) and amounts allowable as deductions under §§ 642(b), 651, or 

661.  Additionally, the regulations will clarify that deductions under § 67(b) and (e) 

continue to be outside of the definition of “miscellaneous itemized deductions” and thus 

are not disallowed by new § 67(g). 

4. Note though that estate and trust expenses that would not have been 

incurred if the property were not held in an estate or trust are not § 67(e) expenses.  Thus,  

such expenses will be suspended by § 67(g), unless they are allowed under § 67(b).  

Allowed § 67(b) expenses include interest, taxes, charitable, and § 691(c) income in 

respect of a decedent estate tax deductions. 

5. See IRS Not. 2018-61 in Appendix 5 for more discussion. 

G. Termination of Estate or Trust:  this is very tricky! 

1. Excess Deductions on Termination of an Estate or Trust--Allowance 

to Beneficiaries:  appear NOT to be allowed under the TCJA.  Section 642(h)(2) 

allows excess deductions over the last taxable year’s income of an estate or trust to be 

claimed by the beneficiaries who get the entity’s property (other than the entity’s 

personal exemptions or charitable contributions) in accordance with Treasury 

Regulations.  Nonetheless, under Treas. Regs. § 1.642(h)-1(b), such deductions are 

“allowed only in computing taxable income . . . [and are] not allowed in computing 

adjusted gross income.”  Since they are miscellaneous itemized deductions, they appear 

to be disallowed during the 2018-2025 suspension period under new § 67(g). 

2. Net Operating Loss or Capital Loss Carryovers at Termination of 

Estate or Trust—Allowance to Beneficiaries:  Appear Still To Be Allowed Under the 

TCJA.  Section 642(h)(1) allows net operating loss or capital loss carryovers on the 

termination of an estate or trust as deductions by the beneficiaries who get the entity’s 

property in accordance with Treasury Regulations.  Under Treas. Regs. § 1.642(h)-1(b), 
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such loss carryovers are taken into account in computing the adjusted gross income of the 

beneficiaries.  Accordingly, they are not miscellaneous deductions, nor are they itemized 

deductions to the beneficiaries subject to the deduction suspension under new 67(g).  

Accordingly, they are deductible by the beneficiaries. 

3. IRS Not. 2018-61 in Appendix 5 states that § 642(h)(2) excess deductions 

appear to be included as deductions disallowed under new 67(g).  Nonetheless, the notice 

states that the IRS is studying whether to exercise its discretion in issuing regulations to 

allow beneficiaries to claim such deductions of an estate or trust when they pass out to 

the beneficiaries.  For related reasons, the same issue presents if the estate and trust 

beneficiaries are another trust.  Presumably that too will be resolved with the same 

regulations, if and when issued.  Likewise, in the instance of decanting, if the decanted 

trust is treated as having terminated, excess deductions may be lost.  Note though, that a 

couple of private rulings have treated the successor trust as a continuation of the decanted 

trust.     

H. Electing Small Business Trusts (“ESBITs”) of S Corporations:  Changes 

Regarding Nonresident Aliens and Charitable Contribution Deductions (Permanent). 

1. The TCJA allows a nonresident alien individual to be a beneficiary (or 

potential beneficiary) of an ESBIT. 

2. Charitable contributions recast as deductible under § 170, rather than 

under § 642(c).  Section 642(c) imposes several restrictions on the deductibility of 

charitable contributions by a trust that are not present in the individual charitable 

contribution deduction provisions in § 170, including that the contribution must be made 

from gross income, pursuant to the governing instrument strictly applied, and no excess 

contribution carryover is allowed.  The TCJA moves the deductibility for ESBIT 

charitable contributions from § 642(c) to § 170, thus allowing carryforwards of excess 

contributions for up to five years, but applying the individual percentage limitations and 

substantiation requirements.      

I. Income of an estate or trust in case of divorce, etc.:  repealed (Permanent).  

Section 682 used to provide that if one spouse created a grantor trust for the other spouse, after 

their divorce trust income would not be includable by the grantor-spouse, but instead the 

beneficiary-spouse would have to include such income he or she is “entitled to receive.”  That 

section is now repealed permanently.  The same deferred effective date rules apply as in the 

alimony provisions described above under the “Individual Income Tax Provisions.”  See IRS 

Not. 2018-37 in the Appendix for further information. 

VI. BUSINESS INCOME TAX PROVISIONS. 

A. Duration.  In general, the business income tax provisions are “‘permanent,” but 

for the 20% pass through businesses deduction in new § 199A described below, which sunsets at 

the end of 2025.   

B. Corporate income tax rate:  reduced from 35% to 21% (Permanent).  It has 

been rumored that the new rate was going to be only 20%, but that a tweak was needed in the 
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static estimated revenue numbers to meet the $1.5 trillion budget deficit increase target, so it had 

to be raised by one percent to 21%. 

C. New Qualified Business Income Deduction:  20% Deduction for Certain Pass 

Through Business Income Under New § 199A (Sunsets).  What follows is a brief discussion 

of this new deduction.  There are many complex (and so far uncertain) aspects to 

qualifications for the deduction.  As a result of the decrease in the C corporation income tax 

rate from 35% to 21%, there was a clamoring to provide similar tax rate relief, if not parity, for 

pass through business entities, such as partnerships, S corporations, limited liability companies, 

and sole proprietorships.  Keep in mind though that pass through business income is only subject 

to income taxation at the owner level, while C corporation income generally is taxable at both 

the corporate and owner levels.  The pass through businesses tax relief comes in the form of new   

§ 199A, which provides a 20% deduction for certain pass through entity business income.  See 

the “After Income Tax Effect of Business Entity Distribution” tables in the Appendix 6, which 

compare the effects of the 21% C corporation income tax rate with the 20% pass through entity 

deduction across several different taxable income retention/distribution scenarios. 

1. Treasury issued proposed regulations on August 8, 2018:  Prop. Treas. 

Regs. §§ 1.199A-1 through 6 and § 1.643(f). 

2. The so-called “roach motel” (“you can check in, but you can’t check out” 

(easily)) aspect of business entity form change rules discourages pass through entities 

from converting to C corporation status to take advantage of the much lower 21% 

corporate income tax rate and then to switch back to pass through entity status when C 

corporation status no longer is advantageous. 

3. Conversion to C corporation status still may be prudent for: 

a) Entities that are designed to retain, rather than to distribute, taxable 

income; 

b) Corporations that qualify for § 1202 stock treatment; and 

c) Entities the income of which can be retained until the owner’s death 

to yield tax free basis step up. 

VII. GIFT, ESTATE, AND GENERATION SKIPPING TRANSFER TAX 

PROVISIONS. 

A. Duration:  changes generally temporary (Sunsets). 

B. Base Exemption:  doubled from $5 million to $10 million, plus indexed for 

inflation since 2011 (Sunsets).  For clients with substantial wealth, this change creates what 

may be a short-lived opportunity to “use it or lose it” before the changes expire in 2026 (or 

earlier if political winds so dictate).  It applies to “estates of decedents dying, generation-

skipping transfers, and gifts made” after 2017 and before 2026. 

C. Inflation Indexing Using “Chained CPI” (Permanent).  The effect of the 

change to “Chained CPI” can be illustrated by the effect on the exemption for 2018.  Under the 

former CPI, the 2018 indexed exemption was expected to have been $11.2 million.  Applying 
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“Chained CPI,” the indexed exemption dropped slightly to $11.18 million.  See Rev. Proc. 2018-

18, § 3.35, in Appendix 2. 

D. Maximum Rate:  stays at 40%. 

E. Annual Exclusion:  $15,000 for 2018 (indexed). 

F. Annual Exclusion for Noncitizen Spouse:  $152,000 (indexed). 

G. Deceased Spouse Unused Exemption (“DSUE”) Portability:  continued. 

H. Tax Free Basis Adjustment at Death:  continued. 

I. Clawback:  Critically Important Issue(s).  What happens if a taxpayer makes a 

gift during the 2018-2025 suspension period covered by then-sufficient exemption, the 

exemption reverts back to $5 million (indexed) in 2026, and then the taxpayer dies sometime in 

2026 or later to the extent the lifetime gift exceeds the date of death exemption?  Will the gift 

amount over the death date exemption be added back and taxed on the estate tax return?  That is, 

is the taxpayer’s estate at risk now for greater estate taxes for making an excess gift if the 

exemption later drops below that amount?  This issue has come to be known as “clawback.”  It 

arises because the procedures for calculating the estate tax take into consideration lifetime gifts 

in determining the total lifetime, plus death, consumption of the exemption.  This issue was also 

presented in 2012, when the exemption was scheduled to revert back to $1 million from $3.5 

million, but was resolved when the 2012 act (signed into law in the early hours of 2013) 

increased the exemption to $5 million (indexed).  Consequently, “clawback” was not addressed 

definitively then.  If the now-doubled exemption is made permanent for 2026 and after, clawback 

will not have to be addressed under the TCJA. 

1. The TCJA added new § 2001(g)(2), which directs the Treasury to issue 

regulations to address any difference in the basic exemption amount upon gift and upon 

death.  

2. It is expected, although not certain, that such new regulations will not 

impose “clawback” under the scenario described if the exemption amount at death is less 

than the exemption amount at the time of lifetime gifts. 

3. There are some other wrinkles to “clawback,” including what is being 

called “reverse clawback” and “off the top gifts” and also concerns about how a DSUE 

amount is to be treated by the surviving spouse.  Hopefully, all of those will be addressed 

favorably by new regulations.  

J. Prospects for Full Federal Estate Tax Repeal:  mixed. 

1. Over the last twenty years, the estate tax exemption has grown from 

$600,000 to $1 million to $2 million to $3.5 million to $5 million (indexed) and now to 

$10 million (indexed) through 2025.  Does this steep upward progression reveal a long 

term political strategy of continually reducing the share of federal revenue coming from 
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estate taxes so that the taxes ultimate repeal will not have a significant adverse effect on 

federal revenues and thus be more palatable to the populace? 

2. Note that even if the estate tax is repealed, the gift tax is likely to be 

retained because it backstops not just the estate tax (the gift tax discourages lifetime gifts 

to avoid death taxation), but also the income tax (the gift tax discourages lifetime gifts to 

generations enjoying lower tax rates than the donor to lower aggregate family income 

taxes). 

3. If the estate tax ultimately is repealed, watch out for the concomitant 

repeal of IRC § 1014 fair market value basis adjustment at death to be replaced by a 

complex carryover basis regime. 
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